nate BIG i> 





THE 


NEW JERSEY LAW JOURNAL. 


bucenisinned RONTHLY. 


VOL. XXXIII JANUARY, 1910. No. | 


EDITORIAL NOTES. 


A subject which is bound to come to the front within the next 
year or two, although New Jersey is not likely to discuss it very seri- 
ously until some of the proposed plans have been taken up and tried 
in other states, is that of the shorter ballot. By shorter ballot is meant 
the reduction in the number of candidates voted for in local elections. 
In the smaller municipalities, where everybody knows almost every- 
body, there is less need for a shorter ballot than that which is com- 
monly used, but in the cities it is manifest that the majority of voters 
do not know the qualifications, or even the faces and general character 
of all, and sometimes not even of one-half, of the candidates upon 
the ticket. In our larger cities, it is doubtful if the average voter 
knows personally or by reputation one-third of the persons whose 
names are placed before him to be voted for. As a natural result, few 
who go to the polls to vote and desire to vote with discrimination are 
satisfied that they have exercised such discrimination. Manifestly. 
the great majority of voters have heretofore considered that the 
names upon their party tickets must at least represent their parties, 
and have taken for granted that they will make qualified office-holders. 
3ut times are changing as to the independence, and, we hope, as to 
the conscientiousness of voters, The tendency of the times in America 
is to vote for the best candidates rather than for any candidates who 
happen to be upon the party ticket, and this is a healthy sign. We 
need more independence in voting. A conscientious man has no right 
not to exercise his independence, because this simply means the exer- 
cise of his judgment, and the doing of that which will best promote 
the interests of his neighborhood, state and country. But to exercise 
such discretion necessitates a knowledge of the candidates. The plan 
of the shorter ballot means that a few candidates shall be elected; 
and it is inferred, of course, that such candidates will be carefully 
selected by means of a direct primary: it also follows that when 
elected such municipal officers will appoint those who are to fill the 
minor offices. In other words, the idea is to elect the few choice men. 
and to allow them to choose the appointees to serve in lesser capacities. 

Can the people afford to extend the present powers of appointment 
lodged in municipal bodies? Can they so far forego what Americans 
have come to regard as almost an inalienable right, viz., the election of 
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nearly every Tom, Dick and Harry who are to serve the community 
in various subordinate capacities, and place their whole attention upon 
the selection of first-class citizens to govern, by themselves and by 
their appointees? There is now a discussion going on upon these 
questions by some of the leading thinkers of the country, although 
we have not observed that these thinkers comprise many of the ruling 
so-called statesmen. It is a discussion which will grow in proportion, 
and there are sure to be experiments tried, in several of the states at 
least, if for no other reason than that the trial of the proposal has 
already accomplished wonders in some of the cities of Europe. We 
do not generally go to Europe for our ideals in government, but it 
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happens, nevertheless, that there are some things which Europe can 


teach us. We know, for example, that almost any of the European 
countries can teach us a great deal about road-making. We know 
also that some of these countries can teach us not a little how to 
avoid accidents upon railroads. We know also that they can teach us 
an immense deal about fing in house architecture, so as to im 
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prove the general appearance of the landscape, aithough we have 


domestic conveniences and comforts within our own dwellings which 
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are quite foreign to these countries. So, too, it may be that tney can 


teach us some important things regarding the carrying on of munici- 
pal governments. Glasgow has long been, pointed out as “one of the 
best governed cities in the world.” In the address by President Wil 
son, of Princeton University, at Philadelphia in November, the sub- 
stance of which is published in this issue of the Journal, he briefly 


states the resulis in Glasgow, and how they are brought about. AI. 
though he docs not mention it, we are under the impression that 

government is in operation in Ber- 
not have the facts at hand, but we are certain that Berlin 
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led in Making a reputaiion as a MOCe!: OF TiC citv govern- 


something of the same kind of city 
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has suceee 
ie Continent, and, as we recall it, the best men of that city 
deem it so much of an honor to serve in its governing body that they 


have no hesitation in accepting its duties without pecuniary compen- 
sation. [i would be too much under the present state oi affairs in this 
‘ountry to make it an absolute rule that legislators of state and legis 
ators oj al ies should serve without compensation, although in 
most cities this 1s now the rule. But the point is, can we not have 
fewer town, borough and city officers placed upon the baliot, and by 

means insure that better men shall accept office, and that those 
voted for 1a receive pet Cy discri nination at the hands o the 

rs 

duite a different subject is presented in the discussion which is 
also being carried on in some newspapers concerning the advantages 
of and the absolute justice in what is termed “proportional representa- 
tion. ‘This means that, while the majority shall rule, they shall not 
have the opportunity of being represented in the state legislature, or 
in municipal bodies, to a greater extent than their proportionate votes. 
It is easily to be seen that a difficulty must arise in setting forth a plan 


> 
anything like proportionate representation to the various 


political parties into which our country is divided, but these difficul- 
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BEEITORIAL NOTEKS, 
ties are not insoluble. We expect to return later to this subject, but 
in the meantime direct our readers to the b rief article else where pub- 
lished, which appeared recently in the Newa rk “Evening News,” as it 
throws some light upon on of the experiments which has been going 


g 
ou in Oregon, and which is < » being 6 ictal in other portions of the 
world. Lawyers are ae interested in these matters, because 
if anything is to come of such suggestions 2s appear in either the ad- 
dress of Presidert Wilson or the article by A’r. Walker, those lawvers 
who are in our legislative halls will be called upon first to formulate 
them into proposed statutes. . 


Justice Reed, of our Supreme couri, recently took the ground 
that automobiles were dangerous machins ‘fost of the courts of 
this country have failed to pass upon that « tion, when they might 
have done so in opinions which have generailv held that owners are 
‘esponsible for injuries done by automobiles due to the negligence of 


; , ; 
ody whom the owners have permitted to run them. In a case 
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in tne New York Supren e court, which has onlv recentiv been 
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printed, the issue seems to have been squarely met he case is that 
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dangerous machines at times, and perhaps at all times, even in the 
hands of the most skillful drivers. The reply may. be made that so are 
— because there is never any certainty that they will not run 
although it 
must | be confessed that it is made more difficult for them to he con- 
trolled on the public highway since automobiles have come inio gen- 


eral use. liowever the Anal Gerson nay be upon this question in 
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New Jersey as to automobiles bei ing dangerous machines per se, it is 
certain that the laws now enforced concerning the use of automobiles 
are none toostringent in the main; and it is not impossible tha the time 
will come when siatutes will be passed prohibiting their use promis- 


cuously upon country highways except at low rates of speed, especi- 
aliy when roads are (as they will be} consirueted for their particular 
use. 


We observe that the Supreme Judicial court of Maine has recently 
upheld the statute of that state forbidding the use of automobiles in 
Bar Harbor. Although we have not seen the case officially reported, 
it is stated that this decision affirms the constitutionality of street pro- 
hibitory legislation directed at automobiles, A prior decision was 
made by the Supreme court of Prince Edward Island last June, in 
which the question involved was ‘the power of the legislature of that 
island to enact a statute entirely prohibiting the use of motor-vehicles 
upon the public highways of the Province. It was asserted by those 
who contended against the statute, that only the Parliament of British 
North America could enact such legislation. Chief Justice Sullivan 
held to the contrary, but at the same time did not pass upon the 
question as to the validity of the statute itself. We do not doubt that 
New Jersey could, if it would, pass a strictly prohibitive act against 
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the use of automobiles, but this would scarcely accord with public 
sentiment, and would be absurd. The most that we are likely to do in 
this age of the world is to hold owners of the machine to a strict ac 
countability for the negligence of themselves or their servants in pro 
ducing injuries through the default of either of them, and to commit 
them to prison when that negligence reaches the point of gross and 
inexcusable misconduct. 


We had supposed it was well settled in this state that the legisla- 
ture could classity cities, counties, or other municipalities at its pleas- 
ure, for the purpose of passing acts regulating their internal affairs. 
However, somebody in the city of Paterson thought otherwise, and in 
stituted a suit in the Supreme court to declare unconstitutional the aci 
of April 12, 1907 (Laws p. 79), which created a board of fire and police 
commissioners in cities having within their territorial limits a popula 
tion of not less than 100,000 or more than 200,000 inhabitants. Chief 
Justice GGummere has held the act to be constitutional, but notice of 
appeal has been served by the \ttorney-General, and the case will go 
up. In his brief opinion, the Chief Justice said: “The first contention 
nade on behalf of the \ttorney-General in support of the informations 
is that each of these statutes violates the provision of Article 4, Section 
7, paragraph 2, of the Constitution of our state, which prohibits the 
legislature from passing any private, local or special law regulating the 
internal affairs of cities and counties, appointing local officers or com 
missions to regulate municipal affairs. It has been settled by a long 
line of decisions by our courts that this constitutional provision doe- 
not prohibit the legislature from classifying cities for the purpose oi 
passing acts regulating their internal affairs. The Attorney-General 
further insists that the statutes under review are unconstitutional ‘in 
that they prescribe political qualifications for the holding of public 
office.” No specific provision in the Constitution which prohibits such 
prescription is referred to by counsel and none such can be found.” 


Mr. Justice Voorhees, of the Supreme court, has recently held that 
a municipality, having once passed an ordinance adopting the provi 
sions of the Civil Service act, is without power to regain its former 
status by repeal of the ordinance. The case is that of Warren v. City 
of New Brunswick, decided Noy. 9. On Dec. 7, 1908, the New Bruns- 
wick Common Council passed an ordinance adopting the Civil Service 
act. On Jan. 4, 1909, it passed a second ordinance to repeal the pre- 
vious one. Mr. Warren was superintendent of the fire alarm system 
of New Brunswick .and as such was protected in his position by the 
Civil Service act. The opinion held that since the only powers pos 
sessed by municipal corporations are such as are delegated to them 
by the legislature, and the legislature conferred no powers to set aside 
the adoption of the Civil Service act, the second ordinance was void. 
At the same time the court made it plain that the decision did not 
carry with it any adjudication upon the validity of the Civil Service 
act, or of the power of the governing body of a municipality to 
adopt it. 
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It is stated that in a sample paragraph of one of the articles 
written by ex-President Roosevelt in “Scribner’s” there are sixty-nine 
words of one syllable, twelve of two syllables, and only three words 
of three syllables or more. A newspaper comment upon this statement 
says that “at a dollar a word Mr. Roosevelt might have given better 
measure than that.” If Mr. Roosevelt had been educated as a lawyer, 
he would undoubtedly have increased the measure. But Mr. Roose 
velt has a style entirely his own, and, so far as he uses words of few 
syllables, he follows the best models of antiquity and of the present 
day. Long words do not necessarily convey a meaning superior to 
that of short words, and usually they are not half so forceful. We 
sometimes look at a book which is written by one of the ablest women 
in this country. The evident research, the logic and the profundity of 
thought in the pages of this book are remarkable. But the use of long 
and unusual words make it ihe most difficult reading imaginable. It 
is almost easier to take up another work on the then abstruse subject 
of “Motion,” written by a monk in Florence over three hundred years 
ago, which is also in our library, than to read the book first alluded to, 
although the former-named work is in English, and is in every wise 
grainmatical and learned. Voo learned in fact. Sometimes learning 
is a dangerous thing, and it becomes so occasionally in lawyers’ briefs. 


MUNICIPAL TAXATION 


All taxation—municipal, state, or national—should conform to 
correct principles. Our political divisions for the collection and 
spending of public money do not alter ceonomic laws. They do, how- 
ever, raise practical administrative questions. Municipalities have to 
consider not merely what ought to be taxed, but what can be taxed. 
Certain taxes can be collected successiully by state or nation, though 
the tax otherwise may be undesirable. Other taxes cannot be col- 
lected fairly by smail districts, whatever may be argued in their favor. 

In discussing local taxation no sharp line need be drawn between 
municipalities, in the restricted sense of cities, and other local tax dis 
tricts, as their problems are much the same. It is in the cities, how- 
ever, that the general property tax has broken down most com- 
pletely, and this ts the first problem to consider. 

FAILURE OF PERSONAL PROPERTY TAN. 


Under modern conditions, personal property cannot be fairly and 
completely reached by the usual methods of local assessment. That 
fact has been recognized by the states which have adopted special 
taxes on certain personal property. which is thereby given local ex- 
emption. in the states where the old system prevails, and in theory 
of law, almost all personal property is liable to local assessment, it is 
notorious that the greater part of such property escapes, and that the 
tax falls chiefly on visible property, such as household furniture, ma- 
chinery, and merchandise. 


*An address before the Thirteenth Annual Convention of the League of 


American Municipalities, Montreal, Canada, August 26, 1909, 
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Many cities have stopped trying to assess personal property ac 
curately, and are content to let the assessors make arbitrary guesse~ 
so long as some amount goes on the rolls. Bargains are made with 
merchants, and especially with manufacturers, to under-assess their 
property. While these methods of assessment may be less of a hand 
cap to business than strict enforcement, still they open the way for 
inequality and favoritism. 

Whether the states should tax all personal property}, special 
methods need not be discussed now; the question ts, minther such 
property should be exempt from lecal taxation or stricter assess 
ment should be tried. 

Experience and theory agree that personal property cannoi and 
should not be taxed by local assessment at full valuation and at the 
general tax rate. Time and again attempts have been made to reach 
it by stringent methods, with the result that intangibles went inte 
hiding, and taxes on that class of personalty were paid only by the 


ignorant, the helpless, or the extra-conscientious. Taxes on visible 
property were collected with more success, but in the long run the 
effect was always the same. Assessments cannot he made accu 
rately, merchants and manufacturers suffer, production and enterpris« 


are discouraged, people move away, and the prosperity of the city is 
checked. 

In the eleven states cast of Ohio and north of the Potomac, the 
old local personal property tax has been modified by law or custom 
Local revenue from that source is declining and this seems ltkely t 


continue. Pennsylvania, like i Canadian provinces, has faced the 


situation squarely, and exeny Hl personal property (except live 
stock) from local taxation. “This policy has benefited its citie Year: 
ago a committee of counetis in P hiladelphia report: “| that. i their 
judgment, to restore the jocal taxes on machinery and merchandisc 
would so depress realty val in he city would lose more than it 
rained 

Page after pave could be quoted from every stat havestigating 
commission report for the past twenty-five vears. showing the failur 
of the genera! property tax. Any city that still tries to reach person 
alty by the antiquated and disered ited local assessment plan, would 
gain im civie righteousness as well as revenue by abandoning the 
attcmpt. 

rAXNES 

lt is doubtinl whether any pian of special local taxation of pet 
sonal proper y will come into general use. Special taxes are likely to 
be taken inv the state. ‘The tendency to obtain state revenue by taxing 
classes of property or privileges that no local government can properly 
ASSCSS 1S increasing, This poltey has resulted usually in the reduce 
ton cor ab liti Taoth ¢ sf state taxes on prone rity aAss¢ ssed locally. \ithough 


sometimes this deprives the localities of a source of revenue, the reliei 
estate is probably more than full compensation 

It seems also that. in such states. a good deal of the state revenue 
is spent for projects that increase the values of taxable real estate, such 
as highways improved by state aid. Cities do not always - it direct- 
ly by such expenditures. Still, if thereby the gener: al prost verity Is 


from state taxes on real 
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increased, there will be an indirect benefit to the cities through the 
stimulus to the industries and commerce from which city land chiefly 
derives its value. 

Waiving discussion of the desirability of these special taxes, it is 
clear that their general adoption and the breakdown of the general 
property tax, will leave to the cities practically three forms of revenue 
now in use: Real estate taxes, licenses. and public services, either 
corporaie or municipal. 

LICENSES 

Liquor licenses are so largely a police measure that they can 
hardly be discussed as part of a municipal revenue system, especially 
since that source of income is being threatened and extinguished. 
Mouaeiuaina: it can be remarked that the predicted saving, in local 
expenditures at least, is not likely to follow the suppression of licensed 
saloons, and the curtailment of income from that source will probablv 
mean higher tax rates. 

Ordinary business licenses cannot be made to produce much 
revenue without seriously affecting industry. Manufacturers and 
wholesalers cannot pay high busmess taxes and ineet the terms of com- 
petitors in more favorable localities. Retail merchants can more read- 
ilv add the tax to prices, but this increases the cost of living, makes 
the city less desirable for residenee, and accordingly depreciates real 
estate. 

small license fees will not produce enough revenue to justify the 
mnoyvance and expense of collection. All such taxes are unequal in 

1 


their incidence and harmful in their economic effects. 
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the fairesi form of business licensing is the tax based on renia 

or assessed valuc of real estate occupied, according to the method of 
Canadian etties. But though this business assessment is regarded as 


a oreat advance over the personal property assessment which it SUp 
planted, some of the officials at the Toronto Tax Conference stated 


that it was not entirely satisfactory. 


PUBLIC SERVICE CORPORATIONS. 

So far as taxes on public service corporations are a payment for 
the privilege of using the highways, og are a form of real estate tax. 
Where by reason of large proiits this privilege is valuable, and the 
cost of service cannot be reduced, a reasonable tax on the use of tir 
streets can be levied without injury to the public or te real est 
values. One method is to assess the “special franchise” oF casement 
valtre like ordinary real estate. This pian is used in New York, and 
while it has vielded considerable revenue. there are many practica 
difficulties in the way of correct assessment. A lower court decision 
now in the Court of Appeals, in effect bases such assessment on net 
earnings. !t would be simpler, whenever possible, to tax gross or net 
earnings rather than to assess the franchise. which derives its value 
from possible net earnings. 

Where reduction in rates can be secured, it is a mistake to con 
tinue the excessive charge in order tu have a large franchise value to 
tax. In such a case, the tax is added to price, and the consumer or 
user is paying toward the support of government regardless either of 
his ability or henefits received. If from every five-cent car tare, one 
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cent goes to the city, exactly the same tax of six dollars a year for their 
daily rides will be paid by people whose earnings and wealth differ 
widely, while that six dollars may help relieve from taxation some 
property owner who does not use the car lines at all, and whose land 
is increased in value by the transportation service. The same argu- 
ment applies as well to the high charges for municipal services, such 
as city water departments vielding a large profit by overcharging 
the consumers. 

To sell a franchise outright means that the corporation must be 
allowed to charge, in its rates, interest on the price paid, and is more 
objectionable than annual taxes which can be reduced if rates are 
lowered. 

It should be noted that local revenues from public service corpora- 
tions are threatened in two ways 

The development of inter-urban service is increasing the diffi- 
culties of local assessment, or apportionment of receipts. It is likely 
therefore that, as in Pennsylvania and Connecticut, and as proposed 
in California, state taxation of public service corporations will displace 
local taxation. This will not be an entire loss, if thereby a state direct 
tax is diminished, but the proportion between revenue taken away 
and the relief secured may vary considerably in different localities. 

Wherever regulation, state or local, is cutting down the charges 
of public service corporations or increasing their expenses for service, 
the franchise value decreases and revenue from this source is bound 
to be seriously affected, if not entirely destroyed. This has its com- 
pensations, as what is lost in one way is gained in another. The cheap- 
er fares and rates, or the better transportation or other service, will be 
reflected in higher real estate values. 

GETTER ASSESSMENT OF REAL ESTATE. 

The larger part of municipal revenue is now derived from real 
estate taxes, and it is probable that an increasing part will have to be 
30 derived. It is important, therefore, to see that the burden of such 
taxation falls equit ably as between different owners, and that the city 
receives its proper revenue. Improved assessment methods may yie eld 
far more revenue than new kinds of taxes. Accurate assessment may 
benefit an individual far more than a decrease in the tax rate. 

[f one property is assessed at 50 per cent. of its value and the 
average assessment is 70 per cent., with a $2 rate, the favored indi- 
vidual really ts paying only $1.40 in comparison with others. If one- 
tenth of the real estate is under-assessed in this proportion, to raise it 
to its proper proportion would decrease the burden on the other nine- 
tenths of the property, as much as a reduction of six cents in a $2 tax 
raie. 

The only satisfactory method of assessing real estate is to assess 
at iull value, as in most cases the law directs. Any other plan opens 
a wide door to inequality and favoritism. 

But sometimes the difficulty of securing a proper equalization for 
county or state taxes makes it impr: acticable for a city to go upon a 
full-value basis without paying so much more than its proper share of 
those taxes in comparison with other districts. as to burden its citizens 
even more than local inequalities. 
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Under such circumstances, the citizens and governing officials 
should use all possible efforts to bring about a general increase in 
valuations, and until that is accomplished, should see that whatever 
percentage of value is adopted as a local standard is adhered to rigidly 
by the assessing department. If the city is on a 60 per cent. basis, see 
to it that everyone is treated alike, and do not allow one man to escape 
with a 40 per cent. assessment and then tell another man who is as- 
sessed at 80 per cent. that you will not give him any relief because his 
property is not assessed for as much as he asks for it. 

One serious loss of revenue is due to the under-assessment of 
vacant lots and badly improved properties. The plea is made that 
unimproved property should not be assessed on the same basis as im- 
proved property because it is not ready for use. If this is a fact, it will 
be shown by the market price. A prospective purchaser will calculate 
how long he will have to hold such land until it is ready for improve- 
ment, 2nd the market price will be lower, by the probable taxes and in- 
terest for such a period, than if the property was fully ripe for develop- 
ment. As the taxes are allowed for in the market value, there is no rea- 
son why this should not be taken as the standard of assessment. In 
many cases. however, the plea that the property is not ready for devel- 
opment is not made in good faith; the lots would not remain vacant if 
the owners would sell for a price that builders could afford to pay. 

Yo allow such vacant property to escape with low valuation until 
the owners obtain a large price, and meanwhile to maintain, at the 
expense of improved property, the streets aid lights and other services 
that add to the value of the lots, puts an uniair burden upon those who 
build up a city. 

Similar to this under-assessment is the practice in some cities of 
charging the original cost of street opening or paving, in whole or in 
part. to the general tax fund. Such improvements add little or nothing 
to general values, but specially benefit the adjoining property which 
should pay the bills. Many cities levy special assessments for original 
improvements against abutting property, and those that do not should 
avail themselves of that method of reducing general taxes. 

Probably every city or town has a district of which it is said that 
the town would be better off if such old buildings were burned down. 
Yet the owners of these eye-sores are usually favored by under-as- 
sessment, and, as they obtain some income from the buildings, they 
can stand out for a high price even better than the owner of vacant 
property, while the old buildings actually hurt the development of the 
city. In such cases every effort should be made to value both the land 
and the buildings at their true worth, so that the owners will be in- 
duced to put the land to its best use. 

This does not apply, however, to the ordinary case of old build- 
ings, which are still fairly well suited to the site. A proper discrimi 
nation in assessment between the value of land and the additional value 
given to the plot by the presence of the buildings, will prevent injus 
tice in both cases. 

Separate assessment of land is essential to accuracy, and the sys 
tem in the City of New York has certain advantages over the usual 
separate valuation of land and buildings. In New York there is no 
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statement of building value on the assessment lists. One column 
shows land value, another the total real estate value. 


BURDEN OF THE REAL ESTATE TAX. 


Real estate is a peculiarly fit subject for local taxation, inasmuch 
as its value is to a large extent due to local expenditures, and the 
effect of a good government and needed improvements upon real estat« 
value is direct and almost immediate. It is true that some of the valu 
comes from the general activities of the state, but these effects ar: 
mere indirect and difficult to trace. 

It is not strictly scientific, perhaps, to speak of increases in rea! 
estate values from public improvements, when the increase is wholly 
in the value of the land. Buildings are worth only what it would 
cost to reproduce them, and often a good deal less because unsuited to 
the location. To pave a street increases the value of the lot, not that 
of the building. 

But the real cstate tax on land and buildings at the saine rat 
exists throughout the United States. It is a well understood part of 
our fiscal system. Discussion of the incidence of the part that falls o1 
buildings, or of the effect of the partial or total exemption of improve 
ments in some of the Canadian provinces, would not affect the general 
arguments herein advanced. 

When objection ts made to placing the weight of taxation on real 
estate, it must be remembered that so far as the land is concerned, its 
value is always calculated on a tax-iree basis. Unless there is an in 
crease in the tax rate, the land owner really pays tio tax, except when 
he advances a taxonvacant landon a basisoi discounting future profits. 
Stated in economic terms, the seiling value of land is an untaxed value. 
ln ordinary business calculation the price of land is determined by its 
pessible net income, after the tax has been paid out of the gross rent. 
While the tax does not add to the rent paid by the tenant, it comes out 
f the rent. 

lf the premises are occupied by the owner, the case is similar: had 
there been no tax he would have paid so much more for the land that 
the extra interest would equal the tax. 

\lthough this economic law does not apply to buildings, our or 
linary real estate tax probably will not do any substantial injustice to 
the owners of improved property. if unimproved property is assessed 
on an equal basis. 

CONCLUSION. 


The real estate tax distributes the burdens of local government 
with fair accuracy. I[t falls in proportion to the benefits received fron 


government, and thus meets the fairest test of Just taxation. It does 
net check production of wealth, except, perhaps, as it falls on build- 


ings, and this effect may be offset by the check it places on land specu 
lation, which always retards production. 

With these advantages it would seem advisable for municipalitie- 
to consider whether they can secure more revenue by improved as 
sessment methods rather than to search for new schemes o! taxation 
that, if effective, will diminish real estate values, so that the net resul 
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will be merely an unfair readjustment of the tax burden, with pos- 
sibly an actual reduction of revenue. 

If with accurate assessment and full valuation real estate will not 
produce sufficient revenue without a constant increase in the tax rate, 
it is time to look into the expense account. 

The expenses of government, local, state and federal, in Europe 
zs well as America, have been increasing the past few years more 
rapidly than population, and perhaps, in some cases, even faster than 
the production of wealth. [Hardly a governing body is satished with 
its income. \Vhatever the reasons for these increased expenses, they 
have resulted in proposals for new taxes and increases in old ones. 

No country, or city either, can continue to be prosperous if the 
taxes collected from the people « xceed the value to them of govern- 
ment expenditures. Public business and private business alike de- 
mand a consideration of both sides of the ledger. The prudent mer- 
chant who finds his expenses approaching nearly to, or exceeding, his 
receipts, will seek ways of curtailing expenses before he will add so 
much to the price of his goods as to destroy his trade. 

Similarly governments should give attention to the economic 
laws which underlie the collecti ion and xpenditure of public revenue. 
It is national suicide to keep on raising more money merely because 
government can extract it from the people, without considering 
whether the money is spent to better advantage by the public than it 
would be if left in private hands. 

Perhaps it is Just as well that municipalities cannot administer 
the indirect taxes that disguise the effect of unwise national or state 
expenditures, and postpone their economic results until it is too late 
to apply a remedy. 

Real estate values are alinost an automatic guide to the wisdom or 
folly of municipal improvements. If streets and paying and lighting 
are extended with a fair measure of foresight and common sense, the 
increased values will appear at once and the taxes will come in with 
which to finance the projects. If, on the other hand, foolish schemes 
are carried through, values will not rise. It is the height of folly to 
seek to derive revenue from commerce or industry to pay expenses 
that do not justify themselves by the increase in taxable real estate. 
To do this is simply to further depress real estate values, and in the 
end to force a more rigid economy than woull have been required had 
the warning signal of stationary land values been heeded.— A. C Pley- 
dell, Secretary of New York Tax Reform Association 


A trial having resulted adversely to a railroad company, it based a 
motion for new trial upon an affidavit to the effect that after the trial 
a witness admitted that he had testified false ly as to the movement of 
a train. In Keeley v. Great Northern Ry. Co., 121 Northwestern Re- 
porter, 167, the Wisconsin Supreme court held that a new trial on the 
ground that a witness confesses having committed perjury, and that he 
will swear to a different state of facts on another trial, was properly 
refused. 
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POLITICAL REFORM—SIMPLIFICATION OF BALLOT.’ 


Political reform is not with us in America any longer a, question 
of motives, but a question of means. The desire for reform is every- 
where manifest enough, and many thoughtful and energetic persons 
are devoting themselves to it with ardor and seriousness. But those 
efforts are resulting more often in failure than in success, because, for 
some reason or other, they have not found methods which serve their 
purpose or which they could perfect in such a way as to make a tem- 
porary success permanent. Our whole effort, therefore, should be not 
to urge reform, but to master its methods. 

The bete noire of all the reformers is the “political machine,” but 
the political machine can never be put out of business unless a better 
machine is substituted for it or the use of machinery rendered prac- 
tically unnecessary. 

MACHINE AN EFFECTIVE ONE. 

A better machine can hardly be found, if by a better machine we 
mean a more efficient means of controlling nominations and determin- 
ing the operations of political authority. To set up a machine which 
would successfully rival the existing machine would necessitate the 
same minute attention to detail, the same constant and diligent effort, 
the same thoroughness and efficiency of organization, and a rival ma- 
chine as effective as the existing machine would in the long run be as 
dangerous and as susceptible of demoralization. Apparently, there- 
fore, the most promising course of reform is to dispense as nearly as 
possible with machinery and so put all machines out of commission. 

The reason for the existence of a political machine is the elaborate 
political processes now necessary in the nomination and election of 
candidates for office. Vhese processes are so elaborate as to need the 
skill of those who make their use a profession. 

Our attacks upon the machine are for the most part futile because 
they ordinarily take the form of still further elaboration of process. 
\Ve invent some new form of primary, we introduce the practise of 
“initiative” and “referendum,” we create the privilege of “recall,” and 
before we are through we have given the voters so many things to do 
that they need the assisiance of professional advisers in doing them, 
and can easily be outwitted by those very advisers in the very pro- 
cesses which were meant to free them from control. 

EVIDENCE AT EVERY ELECTION. 

The whole of the matter is clearly enough displayed in the circum- 
stances of our ordinary elections. We give the voter so many persons 
to vote for that the ballot becomes a complicated thing which he has 
not time himself to prepare and which he cannot thoroughly under- 
stand after it has been prepared for him by professional politicians. It 
is very rare that the ballot put into the hands of a voter contains less 
than twenty-five names. One ballot I have seen contains 700, was 
printed like a newspaper in compact columns, and was larger than a 
single sheet of a newspaper. 


*Substance of address delivered before the City Club of Philadelphia on 
Novy. 18, 1909, by President Woodrow Wilson, of Princeton University. 
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POLITICAL REFORM---SIMPLIFICATION OF BALLOT. 


The ballots devised even by ballot reformers throughout the 
country differ from this extraordinary ballot only in the number of 
names, which run from the scores to the hundreds. 

Of course it is impossible for the ordinary voter to make discrim- 
inating choices among the multitude of names presented to him of per- 
sons unknown to him and about whom diligent inquiry will disclose 
very little. It would take a small volume to set before him the records 
of-all the persons he is asked to vote for, and he is helpless in the pres- 
ence of the tasks set before him. 

If he tries to make nominations of his own, a single name of his 
own and his neighbor’s suggestion will be lost among the multitude on 
the ballot; and if he tries to make up an entire “ticket” he will find 
himself daunted in a thousand ways by the difficulty of the under- 
taking. ; 

SIMPLIFICATION NEEDED. 

[t is plain that the wave of reform lies in the direction of simpli- 
fication. If the voter is to know what he is about, the number of per- 
sons he is to be called upon to vote for must be reduced to a minimum. 
When it is so reduced, both nomination and election will become di- 
rect, simple and intelligible. 

It cannot be a matter of accident that this very simplification in 
the matter of election is characteristic of all the best governed cities 
in the world. 

A single example will serve as a type. he city of Glasgow is one 
of the best governed cities in the world. [Each voter is called upon to 
vote for a single person, namely, the councilman from his ward; the 
council thus made up from single member districts divides itself into 
as many committees as there are branches of the city government. 
Each committee is responsible to the council for the entire conduct of 
the department assigned it, makes all appointments and is in full 
charge of the business of its department. 

VOTER CAN FOLLOW OFFICIALS. 

The morning papers record the vote of every member, whether in 
the council or in the meetings of his committee. It is a perfectly sim- 
ple matter for every voter to follow his councilman at every point in 
the transaction of the public business. If he is dissatisfied with the 
action of his representative in the city government he can easily gather 
a group of his neighbors and put some one else in nomination. A per- 
fectly simple contest can be made up between the candidates tn the 
field, only one of whom is to be chosen. 

The issues of the contest are obvious, and the processes so direct 
as not to need the intervention of any machine whatsoever. No ma- 
chine prepares the ticket, and no machine can confuse the voters in 
the processes of selection and election. 

This simplification of process is necessary and feasible in every 
part of our representative system. It is particularly serviceable and 
particularly necessary in the government of our cities. I believe that 
the short ballot is the key to the whole question of the restoration of 
the government by the people. Its salient principles are these: First. 
a governing body as small as is consistent with efficiency ; second, full 
administrative responsibility lodged in that body; third, the election 
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of that body by voters who are given only one or at most two persons 
to select for candidates and to vote for as officers. 
SOME BODIES TOO SMALL. 
lt is to be feared that in many of the recent changes in the govern- 
ment of American cities the governing body has been made too small 
for efficiency. A commission of five persons, for example, is probably 
too small a body to master the details of the business of a considerable 
city. The body should be large enough to divide the work with suf- 
ficient minuteness to permit it to be easily mastered by those who are 
responsible, and the simplifying effect of a small body can be attained 
by reducing the number of members of that body to be voted for by 
each voter. ; 

Che etfects of this simplification are direct and veritable represen- 
sallons of public opimion, unmistakable responsibility on the part of 
those chosen and the destruction of all machines by the simple pro- 
cess of making the business of politics so simple that there is nothing 
that necessitates the existence of a machine. 

Most Americans will remember a cartoon of Thomas Nast’s, often 
reproduced. It represents the members of the old Old Tweed ring 
standing in a cirele. Each man has his thumb pointed at his neighbor, 


and the title of the drawing is * "wan't Me.” The cartoon was a cor- 
rect representation of American city government which is so arranged 
by our complex charters that each man connected with the govern- 


ment can very plausibly disclaim responsibility for any particular po- 
litical action. 

\We have invented a “ “wan't me” system of government, and 
must as soon as possible substitute for it a government of direct de- 
rivation from the people and of unmistakable responsibility without 
making the very un-American mistake of setting up in place of a really 
representative bodv a too highly concentrated executive authority. 





PROPORTIONAL REPRESENTATION. 


Recently | described the system of proportional representation 
proposed for use in Oregon, as a novel departure from the system of 
majority rule and plurality elections generally in use. The Oregon 
plan leaves the electoral district as at present, and proposes printing 
the names of candidates in party columns. It differs from the system 
0! elections in use and being experimented with in Australia and Great 


Britain in many respects, Under the Hare-Spence system, which is 
being much agitated in England for adoption, there are no party lists 
or identification marks or the ballot, the names of candidates being 
listed alphabetically, without regard io party affiliations. The voter 
has a vote for but one candidate, but has also a second and _ third 
choice, which he expresses by marking the names on his ballot with 

king returns, the election officers add up 
the first choice votes first any candidate has a sufficient number, a 
“quota” of first choice votes he is elected. If not enough candidates 
are thus elected to fill the number of places, the men on the ticket hav- 
ing the smallest number of first choice votes are successively dropped, 


the figures i, 2 and 3. In m: 
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and their votes divided among the other candidates according to the 
second and third choices indicated by the voters, until a sufficient 
number of “quotas” are obtained to fill the places. 

Advocates of this system say that, in theory, it applies to the 
direct vote the idea which prevails in making nominations in conven- 
tions, where a majority vote is recauired, and where the delegates, after 
their first choice is beaten, vote for their second and successive choices 
until somebody gets a majority. 

Another system of counting votes to decide proportional represen- 
tation elections is to permit the low men among the candidates them- 
selves to decide who of their opponents shall reccive their own votes. 

OREGON AND “NEW IDEAS.” 


Oregon, which has been experimenting with a lot of “new ideas” 
in politics and government in recent years, is the only state in the 
Union where the proportional representation idea seems to be making 
anv headway, although several years ago Senator La Vollette, while 
Governor of Wisconsin, recommended to the legislature the adoption 
i a plan for second choice voting in the primaries as a means of se- 
curing majority instead of plurality nominations. His recommenda- 
tion was not adopted. 

But while the proportional recommendation idea is not making 
much headway in this country, it is gaining ground in other parts of 
the world. 

Six cantons in Switzerland elect their national representatives by 
proportional representation. A Swiss canton compares with an Amer- 
ican state or Canadian province. Proportional representation is also 
used by the Swiss in a number of cantons as the method of electing 
common councils and municipal bodies. The council in the city of 
Lerne is elected in this way. 


f 
1 
! 


Belgium has had proportional representation in both houses of 
Parliament for ten vears. 

Denmark has had a modified proportional representation system 
im use for more than fifty years. 

Tasmania had the proportional representation system in use sev- 
eral years ago, but the machine politicians restricted it to a few dis- 


> 
tricts, and later destroyed its operation by gerrymandering the dis- 


iricts. Two or three years ago the question was made the issue in a 
campaign, the reformers won out, and the system has now been 
adopted for use throughout the country. 

Japan's “Diet,” or Varliament, consists of two houses, a House of 
Common: and a llouse of Peers. The 379 members of the House of 
Commons are elected from forty-seven electoral districts, the average 
wing eight members elected from a district. The voter has a single 
vote, for qne candidate. 

Finland’s new constitution provides for proportional representa- 
tion. 

Sweden and Cuba have proportional representation in their na- 
tional legislatures, using a system of election very similar to that 


proposed for Oregon. 
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PROPORTIONAL REPRESENTATION, 


The claims made as to the merits of the proposed system are 
summed up in an interesting statement made by Robert Tyson, sec- 
retary of the American Proportional Representation league, as fol- 
lows: 
“Proportional representation will put a stop to gerrymandering 
and electoral bribery, dethrone the boss and the machine, minimize 
partisan enmity, promote honest, straightforward politics, help reform 
movements and greatly improve municipal government. 

“Gerrymandering would be of no use whatever, because every 
electoral district would be proportionally represented, no matter what 
its shape. 

“The peculiar usefulness of electoral bribery is to turn the scale in 
a fight between two parties. When there is no such fight and no scale 
to turn, bribery would not pay. 

“The power of the boss and the machine is founded on monopoly 
of nomination. No one now has a chance oi election unless he receives 
a regular party nomination. But when a mere quota of voters can cleci, 
instead of a majority in the district, a man who knows that he has a 
quota of voters behind him can snap his fingers at a party nomination. 

“Every election is now a fight, in which one side or the other must 
be beaten, humiliated and disfranchised. Compare this with the rea- 
sonableness and fairness of a proportional election, in which practi- 
cally every voter is represented, and you will see why partisan enmity, 
bitterness and intolerance will no longer be rampant. 

“The other points are almost self-evident. In the township, the 
county, the village, the town, the city, real representation of the people 
is the foundation of good government. 

“If we are to continue representative government, let us have the 
substance as well as the form. Let us have done with shams. Let us 
represent the people instead of the machines, the bosses and the pre- 
datory corporations.’"—-Herman B. Walker in Newark Evening News. 





THE INCREASE OF DIVORCE. 


We are now able, as we never have been before, to study the 
movement of divorces in foreign countries. No attention was given by 
Americans to the divorce statistics of Europe until Woolsey made a 
beginning forty vears ago. But even when he published a revised 
edition of his work in 1881 he was able to give data for only three or 
four European countries and a half dozen of our own states. Bodio, 
of Italy, and Lertillon, of l’rance, in their little pamphlets two or three 
years later, added somewhat to our knowledge of the movement in 
European countries. But none of these students was able to give data 
sufficient to show any general movement. A House of Lords report in 
Great Britain later added a very little to these sources. 
but in 1889 the great report of the Department of Labor at Wash- 
ington, made by Carroll D. Wright, put an entirely new face on the 
subject. This report, in a volume of 1,074 pages, gave a summary of 
the marriage and divorce laws of all the United States and of seven- 
teen European countries and the statistics for the twenty vears 1867- 
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1886 so far as possible. This report brought out pretty clearly—what 
had been suspected and predicted by now and then one—that there 
was a great movement in respect to divorce that was affecting not only 
all parts of the United States, but nearly if not quite all Europe. 

The recent issue of Part | of the Report of the Census Office, 
bringing the report of 1889 down to the end of 1906 and extending the 
investigation to other European countries as well as to Algeria, in 
Africa, Japan and Formosa in Asia, and to Australia and New Zealand, 
and incorporating in its pages the material parts of the old report, en- 
ables us to take a still wider view of the movement, as well as to see 
its outlines for forty years in many countries and in some for a far 
longer time. For these two reports of the United States have carefully 
gathered up not only the official figures the Government has collected, 
but added whatever other sources can supply. With slight exceptions 
it is a complete record of all that is known statistically on the subject. 
The report of 1889 was said on good authority to have attracted more 
attention and to have brought more credit to the Department of Labor 
than any work it had then or ever since done. The fuller material and 
the more complete analysis made of the material cannot fail to make 
the present work, in two volumes, of far more value than the earlier 
one has been. 

The one fundamental fact established by this last report is that 
divorces are increasing everywhere throughout the world so far as we 
have figures, except in Japan, where for a special reason, as we shall 
see later, they are decreasing. 

A few countries give figures for forty years or more. Taking first 
those for forty years only we have the following for Europe: Belgium 
in the forty years increased her divorces from 130 to 618 in a year, 
England and Wales from 130 to 670, Scotland from 32 to 202, Ireland 
from 1 to 6, France from 2,181 to 13,098, Baden in Germany from 19 
to 270, Bavaria from 270 to 746, Hesse from 28 to 183, Saxony from 
396 to 1,470, Wurtemburg from 94 to 259. The Netherlands increased 
from 133 to 995, and Sweden from 1867 to 1905 increased from 128 to 
448. For shorter periods other figures are now given. Austria in- 
creased divorces and separations from 748 in 1882 to 2,309 in 1906. 
Hungary increased from 910 in 1876 to 3,638 in 1905—that is, in 
twenty years. In Bulgaria the increase from 1887 to 1900 was small, 
being from 204 to 292. In Denmark, which next to Switzerland, has 
the highest divorce rate in Europe, the increase was also relatively 
small, being from 479 in 1891 to 589 in 1906. In the German Empire 
as a whole there were 3 ,942 divorces in 1881 and 12,180 in 1906. Italy, 
which has no divorce, oranted 723 separations in 1867 and 867 in 1904. 
Roumania increased her divorces from 276 in 1871 to 1,800 in 1904. 
Finland in thirty years from 1875 to 1905 increased from 55 to 153 in 
1905. Poland from 163 in 1867 to 345 in 1886. Russia outside of these 
two last granted 1,066 in 1867 and 1,385 in 1886. Russia has not fur- 
nished statistics for the last twenty years. Servia granted 297 in 1887 
and 426 in 1904. Switzerland, having the highest divorce rate in 
Europe, about 1 divorce to 20 marriages in 1906, granted 1,102 in 
1876 and 1,343 in 1906. Norway has made the greatest increase in pro- 
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portion to numbers of any country in Europe, having gone from 33 in 
1870 to 366, or eleven times as many, in 1906. 

In foreign countries outside of Europe we now have statistics for 
a few. Canada granted 4 divorces in 1868 and 42 in 1906. The Com- 
monwealth of Australia and New Zealand granted 74 in 1887 and 465 
in 1905. From the Far East we have the statistics of Japan and For- 
mosa. Japan had 110,859 divorces in 1887 and 60,179 in 1905. The 
ratio of divorces to marriages was 1 to 3 in 1887 and 1 to 5 in 1905. 
The remarkable decrease is explained largely, if not wholly, by the 
fact that divorce in Japan, which formerly was entirely within the 
control of the families concerned, except in case of disagreement, be- 
came the subject of the regulation of public law in 1898, since which 
time the number has been a little over half what it had been. In For- 
mosa, now under Japan, there were 860 divorces in 1898 and 4,939 in 
1906. But the figures for the earlier date are probably wide of the 
mark, evidently being those reported from the imperfect returns of 
the first year of collection. In the later years there was 1 divorce to 
6 marriages. From Africa we have data only from Algeria, since it 
has been under French rule, which leaves the Mussulmans and Jews 
to their own systems of marriage and divorce. There were among all 
classes 12,405 divorces in 1881 and 14,735 in 1905. Among the Jews 
in Algeria there was 1 divorce to 18 marriages, among Europeans 1 
to 29, and among the Mussulmans 1 to 3. It is noticeable that the 
ratio for the years reported among the Jews of Poland was 1 to 4. 

As a whole, divorces have nearly doubled in Europe in the last 
twenty years. In the United States, notwithstanding the high rate 
already attained they have increased well toward threefold or from 
25,535 in 1886 to 72,062 in 1906. There were 9,937 in 1867 in the 
United States. It is clear that there is a world-wide social move- 
ment that for good or for evil is affecting the most fundamental of 
social institutions.—Samuel W. Dike, LL. D., in N. Y. Independent. 





MARBTINW ACT WOT BEPHALBED. 





In an opinion sustaining a sale made by the City of Paterson of 
lands belonging to the Title Guarantee Land Company, Vice-Chan- 
cellor Walker holds that the Martin act of 1886 is not repugnant to 
the general tax act of 1903, and, therefore, is not repealed by implica- 
tion by the later act. The opinion was filed about Dec. 27, and has not 
yet been fully published. In the course of it the Vice-Chancellor says: 

Prior to the passage of the General Tax act of 1903 taxes were 
assessed and collected in cities of the state under charters, and the 
provisions of the Martin act were applicable to such municipalities 
only in case the board having control of their finances adopted it and 
put it in force. In other words, it was elective whether or not pro- 
ceedings for the collection of taxes in arrears be had under the provi- 
sions of the Martin act. 

The General Tax act of 1903 made the proceedings for assess- 
ment and collection of taxes uniform throughout the municipalities of 
the state, and the latter’s companion repealing act did not repeal the 
Martin act. It is significant to note that the legislature since the pas- 
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sage of the General Tax act of 1903 has passed six supplements to the 
Martin act. 

The Martin act concerns not alone the settlement and collection 
of arrearages of unpaid taxes, but also assessments and water rates or 
water rents, and imposes and levies a tax assessment and lien in lieu 
and instead of such arrearages and enforces the payment thereof. To 
hold that the Martin act was repealed, or, rather, that its tax collecting 
features were repealed by the act of 1903, which later act provides only 
for the levying and collection of taxes, would be to override the salu- 
tary provisions of the Martin act which permit taxes, with assess- 
ments and water rates, to be collected together and at the same time. 

Such a result can only be reached if the provisions of the General 
Tax act admit of no construction other than the logical repeal, by im- 
plication, of the provisions of the Martin act. The omission of any 
repealer of the Martin act by the legislature of 1903, coupled with the 
fact that four legislatures since that year have passed supplements to 
that act, leads to the view that the legislature has at all times consid- 
ered the Martin act in force and effect, notwithstanding the General 
Tax act. Then, too, the General Tax act does not legislate upon the 
whole subject of the Martin act, which is a reason for believing that 
the legislature did not intend by implication to repeal that act. 

If the contention of counsel for the complainant were to be 
adopted, it would destroy the concurrent remedy given to cities for 
the collection of taxes in arrears by the adoption of the Martin act in 
lieu of the proceedings under the General Tax act, and would deprive 
the cities of the advantage of adjusting arrears of taxes along with 
arrears of assessments and water rates at the same time. 

This consequence could not, I think, have been in the legislative 
mind at the time of the passage of the General Tax act, and as this 
question of implied repealer is always one of legislative intent, when 
the intent to repeal is palpably lacking, repeal does not take place. 





THE ORANGE CASES—CHABRGE TO GRAND JURY. 
(Kesex Oyer & Terminer, Dec. 14, 1909). 


GUMMERE, C. J.: Gentlemen of the grand inquest, before tak- 
ing up the burden of your work, there are two matters of great import- 
ance, to which the court desires to direct your attention specifically, 
both of them involving the question of death. The first one relates 
to the finding of the dead body of a woman in the old abandoned in- 
sane asylum. ; 

It seems that on the 18th of November the parties who were in 
the loft of that building discovered the body of a woman, the flesh 
having been almost entirely removed from the bones. Evidence was 
found of fire where the body lay. How long it had been there it is 
impossible to say, except that it must have come to that place after 
1894, for that time the building was electrically wired and some of the 
wiring was within three or four feet of the body. It is impossible 
that wiring could have been done without the discovery of the body. 
Your predecessors had made some inquiry into the matter, but the 
time at their disposal was too short to permit them to come to any 
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conclusion. Therefore, I request you to take up the investigation 
again from the beginning. 

It may be impossible—it certainly will be difficult—to determine 
who the person was who has been so long dead. The presumption 
would be, it seems to me, that the skeleton was that of an inmate of 
the institution. The records of the institution do not disclose any 
patient to have been missing since 1894, but it is quite as possible that 
the records are inaccurate in this respect, as it is that this body was 
not that of an inmate. It is possible, however, that a patient may have 
escaped and returned to the place where the body was found. This is 
merely a suggestion. 

If you find that this body is that of a patient then it shall be your 
duty to determine, if possible, the cause of death, and if violent, to 
determine the person responsible. If your investigation shall enable 
you to put your finger on the responsible person you should indict, 
and, normally, you would indict for murder, leaving the grade to be 
determined by the petit jury. 

There is another phase of the case. Assuming that this body is 
that of a patient, the question is a most important one, whether an 
inmate could be missing without the cognizance of those in charge of 
the institution if that person properly performed his duties. A man 
who accepts public office becomes responsible to the public for the 
proper performance of the duties of that office. 

One of the duties of the superintendent of the asylum for the 
insane is the protection and care of the patients in his charge, and this 
is particularly so when you consider that they are unable to care for 
themselves by reason of their mental condition. 

I don’t say that no harm can come to such an inmate if the super- 
intendent should do his duty, because it is impossible when there are 
so many in his care to personally exercise his vigilance over each. 
But it is his business to be active and alert in the conservation of the 
health and safety of those in his care. He cannot sit supinely by and 
allow his employees to maltreat a patient and say that he is not re- 
sponsible. 

Negligence in the performance oi duty is no excuse, and if harm 
should have come to this person through the carelessness or neglect 
of the superintendent he is responsible. If a public officer carelessly 
performs a public duty or neglects to perform it he is guilty of non- 
feasance. 

If your investigation leads you to the conclusion that this woman's 
death came directly from negligence in the performance of duty you 
ought to indict. Understand, I am not suggesting that this is the 
case, because I don’t know any of the facts. I am merely suggesting 
the line of your investigation. 

The other matter to which I desire to call your attention relates 
to the death of a young woman in East Orange in the latter part of 
last month. On November 29 Ocey Snead was found in a bathtub in 
East Orange, and at the time of her death she and her aunt, Miss 
Wardlaw, were the only inmates of the house. Whether this girl died 
voluntarily or at the hands of another is a matter which you ought to 
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determine by your investigation. That she did not die a natural death 
has been practically determined. 

One of the officers who visited the house immediately after the 
authorities were notified by Miss Wardlaw found, among other things, 
a note purporting to have been written by the Snead woman, in 
which she stated that she was about to commit suicide. If she wrote 
the note it is quite fair to assume that death was the result of her own 
act. If she did not, it is to be presumed that her death was the result 
of an act of another. 

In investigating this matter it is not your function to hear all the 
evidence. It is your duty to weigh and find that death was the result 
of an act of another person. The grand jury is not constituted to de- 
termine all the facts in the case. That is the function of the trial jury. 
It is for you to determine from the evidence presented by the state the 
presumption of guilt and that probable ground for guilt is shown, and 
if that is the case, it is the duty of the grand jury to indict. Otherwise 
you must refuse to indict. 

You will find this case a very mysterious one. You will find it 
quite difficult to arrive at a conclusion as in the foregoing one. It is 
important that you give it all the time and all the care and scrutiny 
which it deserves, and | am satisfied that the public will then be sat- 
isfied. 





CITY OF PATERSON v. EAST JERSEY WATER CO. 


(Court of Chancery of N. J., Dec. 29, 190$). 


[MEMORANDUM CONCERNING FORM OF DECREE, ] 


EMERY, V.C.: The application to open the proofs for the pur- 
pose of proving the contracts for water supply between Paterson and 
the Passaic Water Company, Passaic and the Acquackanonck Water 
Company, and the defendant company, with the Montclair Water 
Company, is denied. It is stated by counsel that one object of this 
application to open the proofs is in order to insist that no decree for 
injunction in the cause should be made unless the three water com- 
panies be brought into court and made defendants in the suit. This 
objection to any decree for injunction, based on the absence of par- 
ties, if valid, should have been made before the long and expensive 
hearing was begun, and when the water companies, if necessary par- 
ties, might have been brought in. 

Such of the contracts as were in force at the beginning of the suit 
in 1905 may, however, be proved on this application to settle the de- 
cree, for the purpose of showing the effect of any decree for injunc- 
tion on the municipalities and fixing the time when it should be 
directed to issue. A reasonable delay is just and equitable, in order 
that an opportunity may be afforded for the water companies or muni- 
cipalities affected to institute proceedings to condemn complainant’s 
water rights, if they now have the right to do so, and to apply to the 
legislature for additional legislation if they have not now the right. 
The complainant’s counsel, while they do not admit that their riparian 
rights can be condemned, do not object to a delay in issuing the in- 
junction for the purpose of instituting the proceedings or attempting 
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to procure further legislation. They suggest six months, while de- 
fendants ask two years’ delay. I will fix the time for issuing the in- 
junction as not earlier than April 1, 1911, and will also direct that if 
proceedings for condemnation be taken before that time, then injunc- 
tion shall not issue without further order of the court. The contracts 
with Passaic and the Montclair Water Company existing at the time 
of the commencement of the suit have since expired, but the contract 
between the Passaic Water Company and the city of Paterson does 
not expire until August, 1910. 

The time fixed for the issuing of the injunction will, | think, be 
ample for the municipalities affected to legalize their present source of 
water supply, if this can be done. Another circumstance has an im- 
portant bearing on the matter of fixing the time for issuing injunc- 
tion. Since the filing of the opinion in this case the Attorney-General, 
on behalf of the state, has filed an information against the defendant 
water company, charging that its diversion of water at Little Falls for 
the purpose of supplying the inhabitants of Bayonne, Harrison, East 
Newark, Kearny, Nutley and Little Falls with water for domestic 
use is without authority of law, and asking an injunction to restrain 
further diversion. 

Diversion for these municipalities is part of the injury complained 
of in this case. To this information the defendants have filed an 
answer, and the suit is now pending. The issuance of the injunction 
in the present suit should also be delayed a reasonable time for the 
final determination of that suit. The reason is that if an injunction 
cutting off the only present water supply of these municipalities is 
obtained by or on behalf of the state itself, it would be more likely to 
lead to the legislation necessary to meet the situation thus arising 
than an injunction obtained by a mere riparian owner in a suit like 
the present. 

The conservation and control of the water supply of our fresh 
water streams in their use for potable purposes, which must be para- 
mount, has become a most urgent and pressing question. The neces- 
sity of legislation to meet present conditions becomes more and more 
apparent, and if the state, by its authorized officials, seeks to enjoin 
the supply of these municipalities by the defendant company, because 
of its lack of authority to divert the water it is not unreasonable to 
suppose that this radical step is taken in view of the general interests 
involved in the control of potable waters, and that some general sys- 
tem of conservation and control is contemplated. 

Some legislative advances in this direction have already been 
made since the hearing of the present suit. By the act approved June 
17, 1907 (P. L. 633), a state water supply commission has been created, 
charged with the general supervision over all the sources of potable 
and public water supply, to the end that the same may be econom- 
ically and prudently developed for the use of the people of this state, 
and no new or additional water supply for the inhabitants of any 
municipal corporation can be condemned or diverted without their 
approval on behalf of the state. The act does not seem to give the 
commission supervision over any water supply existing at the time 
of the act, but if the existing supply to any municipality should be 
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declared to be an illegal diversion, there would seem to be no reason 
why the municipalities whose legal supply is thus cut off or threatened 
should not have relief under the act by applying to the commission 
for a legal source of supply. And as the state, by the State Water 
Supply Commission act, has now assumed, in the public interest, some 
supervision of the potable water supply, and of its extension beyond 
the existing lawful use or authority, it seems most reasonable to ex- 
pect that the present legislation will, at the instance of the officers in 
control, be supplemented by such further legislation as will afford to 
any municipality whose present supply may be stopped by the state 
as illegal the right to obtain a lawful supply. 

The questions involved in the Attorney-General suit are so im- 
portant that the opinion of the Appellate court will probably be sought, 
and sufficient time for the hearing and determination of the case on 
appeal should be allowed. All things considered, the issuing of the 
injunction should therefore be delayed until April 1, 1911, and if be- 
fore that time proceedings for condemnation of the riparian rights of 
the complainant be commenced, then the injunction should not be is- 
sued without further application to the court. 





CHAMBERS v. WALKER. 


(Common Pleas Court, Washington Co., Pa., Sept., 1909). 


Dogs—Barking of—Nuisance—  vvicinity, is a nuisance, and the 
Injunction—The barking and maintenance of the kennel in that 
ane iat: Cent tena Li locality may be restrained by in- 

aying ‘i dogs, ae no ae ree ” junction at the instance of one liv- 
a residential part of a borough, if jng in the neighborhood and an- 


annoying to persons, living in the noyed by the noise. 


On final hearing before Mcllvaine, P. J., and Taylor, J. C. P. of 
Washington County, Pa., sitting in Equity. 


After setting forth the facts in the case, opinion of the Court on 
the general subject follows: 


PER CURIAM: There is no doubt that a noise in any particular 
locality may become a nuisance to particular persons in the enjoyment 
of their property and to persons living in the neighborhood who may 
be physically annoyed by such noise. 

Woods on the Law of Nuisance at Sec. 617 says: “The real test 
as to whether a noise is a nuisance in a particular locality and to a 
particular person in the enjoyment of his property is whether it is of 
such a character as will be likely to be physically annoying to persons 
of ordinary sensibility, or whether it is made at such unreasonable 
hours as to disturb the repose of people dwelling within its sphere. 
In determining this question regard is not always to be had so much 
to the quantity as to the quality of the noise. A noise may be com- 
paratively slight, such as arises from the filing of some class of metals 
or substances, and yet so affect the nervous system as to produce abso- 
lute physical pain in persons of ordinary sensibilities, while the heavy 
blows of a ponderous trip hammer might produce no unpleasant sensa- 
tions whatever. Therefore regard is always to be had to the character 
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and quality of the noise as well as the quantity and the time during 
which it exists. The matter is to be looked at with reason and in view 
of the location and all the surrounding circumstances in determining 
whether the noise complained of amounts to a nuisance. Such an 
injury as a reasonable person under all the circumstances ought not 
reasonably to be subjected to is a nuisance. It has been held that 
even the noise of a musical instrument when kept up for such periods 
of time and such hours of the day or night as to be really annoying to 
persons of ordinary sensibilities may become a nuisance. It has also 
been held ‘that dogs accustomed to bark at night and to disturb the 
neighborhood by their noise are nuisances, and if no other way is 
available to abate the nuisance that they may be killed by the person 
annoyed thereby.’ ” 

In the case at Bar, it might be said that Mrs. Chambers and Mrs. 
J. W. McKay were, on account of their sickness, exceedingly sensitive, 
and that how they were affected by the noise of these dogs would not 
be a fair test as to whether or not the noise was a nuisance; but we 
have a number of other witnesses who live in the Chambers properties 
who were annoyed by the noise who were not physically ill, but who 
were persons of ordinary sensibility, and taking their testimony and 
excluding that of Mrs. Chambers and Mrs. McKay, we still think 
there is sufficient testimony to show that the barking and baying of 
these dogs did seriously interfere with the comfort and rest of those 
who reside in the houses named. The fact that a number of other 
persons who resided in that neighborhood were not affected in the 
same manner that the plaintiff and those who testified in his behalf 
were affected does not in our opinion meet the plaintiff's case. The 
witnesses were all equally credible and reputable persons, and the 
difference in their testimony can be fairly accounted for by the differ- 
ence of temperament and situation. Many people are so constituted 
and so absorbed in their business that the noise about them does not 
affect them and they become oblivious to it. The testimony of the de- 
fendant’s witnesses simply proves that they were not annoyed, but it 
does not prove or meet the testimony of the plaintiff that he and his 
family and his tenants were annoyed, or show that what they testify 
to is not true. Where noise is made in the carrying on of some useful 
trade, and where large sums of money have been invested in a plant, 
courts of equity are loath to interfere and will require strong proof 
before issuing an injunction to interfere with such trade ; but where the 
defendant is conducting a business such as in this case, that can be 
easily removed, it does not take such a clear case to move the Chan- 
cellor to act. A pig sty is considered a nuisance per se ina town. A 
dog kennel where bloodhounds are kept and where collies are bred 
and reared, although not a nuisance per se, is such a business as is 
more properly conducted in some place other than the residential part 
of a town, and we think in this case that no hardship will be imposed 
upon the defendant if the order of the court in this case requires him 
to remove his kennels in order to abate the nuisance complained of. He 
ought not to insist on using his property so as to unnecessarily annoy 
others and injure their property. 
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GUILD v. QUINN. 


(New York Supreme Court, June, 1909). 


Sales—Validity—Books Contain- 
ing Immoral Passages—Court 
Not Literary Censor—Repre- 
sentations of Vendor. 

The statement made by a book 
agent, by way of inducement to a 
prospective purchaser to enter 
into a contract of purchase, that 
the books offered by him for sale 
“are fine reading matter, fit for 
everybody to read,” is mere mat- 
ter of opinion, and is not to be 
construed as a representation of 
fact, which, if untrue, will avoid 
the contract at the option of the 
purchaser. 

In an action by a vendor upon 
a contract for the sale of personal 
property, to recover the purchase 
price, it is competent for the ven- 


promise to pay is illegal. 

A contract for the sale of a book 
cannot be declared illegal, because 
of the character of the book, un- 
less its sale or publication violates 
the criminal law. 

While Penal Code, sec. 317, 
makes it a crime to sell or publish 
immoral or obscene literature, and 
contracts for the sale of books of 
that character are illegal, the ob- 
ject of that law is to prevent the 
circulation of literature which is 
hurtful to the community, and the 
rule cannot be invoked to invali- 
date a contract for the sale of 
works which have been regarded 
generally as literary classics, al- 
though they contain passages, 
which, judged by the standard of 





our day, are offensive to public 
taste. 


dee to show, by way of defense, 
that the consideration for his 


SEABURY, J.: This action is brought to recover $200, the amount 
alleged to be due under a written contract under which the plaintiff 
sold and delivered to the defendant 42 volumes of the works of Vol- 
taire. The defendant admits the making of the contract and delivery 
of the books, but alleges that, “at the time of the signing of the contract, 
it was agreed that the books were to be accepted only on approval of 
himself and family, and that they shouldn’t contain reading of a licen- 
tious, lascivious, and lewd character, and not fit to be used or read in 
the defendant’s family.”” No evidence was offered to show that the 
contract was made on condition that the books should only be ac- 
cepted by the defendant provided that they met with his approval. 
The evidence, in reference to this alleged agreement, does not go fur- 
ther than to show that the plaintiff’s agent in selling the books stated 
to the defendant that “they were very fine reading matter, fit for 
everybody to read.” At best, this statement was mere matter of 
opinion and cannot be construed to be a representation of the fact. 
The court below held that the contract was founded upon an illegal 
consideration, in that the books referred to were immoral, and ren- 
dered judgment for the defendant. Only two of the 42 volumes sold 
were offered in evidence, and these were “The Philosophical Diction- 
ary” and “The Maid of Orleans.” These two books were held to be 
of such a character as to condemn the whole set. From the two books 
offered in evidence, the court cannot draw any inference as to the 
other volumes which were sold. 

The contention of the appellant that, because the contract for the 
sale of the books was in writing, oral evidence could not be offered to 





26 THE NEW JERSEY LAW JOURNAL. 


show that it was founded upon an illegal consideration, is untenable. 
Parol evidence is always competent to show that the consideration 
for a written contract is illegal. If a different rule prevailed, parties 
to illegal contracts could make them enforceable “by the simple device 
of putting them in writing, using such words as would conceal or omit 
the illegal objects intended by them to be accomplished.” 2 Page on 
Contracts, Sec. 1212. 

The judgment, which the learned court below delivered, is not the 
first judicial determination which has condemned The Philosophical 
Dictionary. The last time it was judicially condemned, so far as | 
know, was in France in 1766, when, together with a youth who was 
suspected of an act of malicious mischief and in whose possession a 
copy of the book was found, it was publicly burned in the streets of 
Paris. The other work complained of, The Maid of Orleans, had a 
history less tragic, although sufficiently exciting to have given even 
the careless Voltaire many moments of anxiety for his own safety on 
account of it. 

The Philosophical Dictionary is a collection of articles dealing 
with romance, history, science, and religion, many of which were 
originally contributed to the great Encyclopedia of which Diderot, 
D’Alembert, and Voltaire were the inspiration. It is not only a reser- 
voir of sarcasm and wit, but it has exerted a profound influence in 
favor of a humane and rational administration of the law. For the 
other work offered in evidence, The Maid of Orleans, so much cannot 
be said. Offensive as some of the verses of this book undoubtedly are 
to the taste of our day, yet I do not think we can declare a contract 
for its sale illegal on this account. Its vices are those of its age. 
Frederick the Great admired it and paid it the doubtful compliment of 
imitation, and Condorcet regarded it only as an attack upon hypocrisy 
and superstition. Less prejudiced critics than these condemn it with 
severity, and even admirers of Voltaire regret that there are passages 
in it which have dimmed even the fame of its author. In passing 
judgment upon it, perhaps it is not too much to ask that it should 
be considered in the spirit which the author of “The Treatise on Tol- 
erance”’ did so much to make general. 

The judgment of the court below is based upon a few passages in 
each of these works, and these passages have been held to be of such a 
character as to invalidate the contract upon which the action has been 
brought. These few passages furnish no criterion by which the legal- 
ity of the consideration of the contract can be determined. That some 
of these passages, judged by the standard of our day, mar rather than 
enhance the value of these books, can be admitted without condemn- 
ing the contract for the sale of the books as illegal. The same criti- 
cism has been directed against many of the classics of antiquity and 
against the works of some of our greatest writers from Chaucer to 
Walt Whitman, without being regarded as sufficient to invalidate con- 
tracts for the sale or publication of their works. 

The Penal Code of this state makes it a crime to sell or publish 
immoral or obscene literature (section 317, Pen. Code), and contracts 
for the sale or publication of immoral literature have been held to be 
illegal. 15 Am. & Eng. Ency. of Law (2d Ed.) p 959; Stockdale v 
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Onwhyn, 5 b. & C. 173; 11 Eng. Com. Law, R-417; Fores v. Johnes, 4 
Esp. 97. 

The early attitude of the courts upon this subject discloses an 
illiberality of opinion which is not reflected in the recent cases. Per- 
haps no one was more responsible for this early position than Lord 
Eldon, who refused to protect by injunction Southey’s Wat Tyler 
until the innocent character of the work was proved. Southey v. Sher- 
wood, 2 Meriv. 437. He assumed a like position in reference to 
Byron’s Cain (6 Petersdorff, Abr. 558, 559), and expressed a doubt 
(which he hoped was reasonable) as to the innocent character of Mil- 
ton’s Paradise Lost. When Dr. Johnson heard of some earlier opin- 
ions to the same effect, he is reported to have said: “They make me 
think of your judges not with that respect which I should wish to do.” 

Judging from the fact that a jury held the publication of Shelley’s 
Queen Mab to be an indictable offense (Moxon’s Case, 2 Mod. S. T. 
356), it seems that jurors were no more liberal than judges in these 
matters. In commenting upon some of Lord Eldon’s judgments on 
the subject of literary property, Lord Campbell remarked that: “It 
must have been a strange occupation for a judge who for many years 
had meddled with nothing more imaginative than an act of Parliament 
to determine in what sense the speculations of Adam, Eve, Cain and 
Lucifer are to be understood.” 10 Campbell’s Lives on the Lord 
Chancellor’s, p. 257. 

It is no part of the duty of courts to exercise a censorship over 
literary productions. I think it is clear that no contract for the sale of 
a book can be declared illegal because of the character of the book, 
unless its sale or publication violates the criminal law. This position 
was distinctly asserted in Trache v. Derome, 6 Montreal Law Reports, 
Super. Ct. 178. In that case the defendants sought to defeat a claim 
upon a contract for the sale of copies of the works of Victor Hugo. 
It appeared from the evidence that Notre-Dame De Paris, Les Miser- 
ables and Le Pape had been placed upon the Index Librorum Prohib 
itorum, and the defendant claimed that these works were immoral. 
In rendering judgment for the plaintiff, Mr. Justice Davidson said: 
“As to English jurisprudence, it may be safely said that for all prac- 
tical purposes the civil law is determined by and coextensive with the 
criminal law. The question in a given case is not simply whether the 
publication be immoral, but whether it is sufficiently so to enable the 
criminal law to punish it as such.” 

Under no reasonable construction can our law be held to declare 
the sale or publication of the works of Voltaire a crime. In re Worth- 
ington Co., 30 N. Y. Supp. 361, 24 L. R. A. 110, decided at the Special 
Term of the New York Supreme court, Mr. Justice O’Brien directed 
a receiver appointed by the court to sell the following works: Payne’s 
Edition of The Arabian Nights, Fielding’s Novels, The Works of 
Rabelais, Ovid’s Art of Love, The Decameron of Boccaccio, The Hep- 
tameron of Queen Margaret of Navarre, The Confessions of J. J. 
Rousseau, Tales from the Arabic, and Alladin. This order was made 
upon the application of the receiver of a publishing house and was 
opposed by the Society for the Suppression of Vice upon the same 
grounds as those which are urged in the case at Bar. In authorizing 
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the sale the court said: “It is very difficult to see upon what theory 
these world-renowned classics can be regarded as specimens of that 
phonographic literature which it is the office of the Society for the 
Suppression of Vice to suppress; or how they can come under any 
stronger condemnation than that high standard literature which con- 
sists of the works of Shakespeare, of Chaucer, of Laurence Sterne, and 
of other great English writers, without making reference to many parts 
of the Old Testament Scriptures, which are to be found in almost 
every household in the land.” 

In view of this decision, the good sense of which is manifest, it 
would indeed be straining the rule of law to hold that the works of 
Voltaire come within its condemnation. If the works referred to in 
the opinion in the Worthington Company case could be sold at a judi- 
cial sale by a receiver under the direction of the court, certainly the 
court could not declare that an agreement to sell the works of Voltaire 
was founded upon an illegal consideration. The rule against the sale 
of immoral publications cannot be invoked against those works which 
have been generally recognized as literary classics. As well said by 
Mr. Justice O’Brien, in the Worthington Company case, supra: “What 
has become standard literature of the English language—has been 
wrought into the very structure of our splendid English literature— 
is not to be pronounced ai this late day unfit for publication or circu- 
lation and stamped with judicial disapprobation as hurtful to the com- 
munity.” 

Contemporaneous literature must, of course, be judged by current 
opinion, and the test to be applied does not require the testimony of 
experts, but is one falling within the range of ordinary intelligence. 
People v. Muller, 96 N. Y. 408, 48 Am. Rep. 635. It is not at all in- 
conceivable, and has frequently been the case, that the works which 
receive the condemnation of one generation are the objects of vener- 
ation and praise in another. Courts will take the same knowledge as 
the community at large of matters of literature (16 Cyc. 854), and we 
cannot fail to recognize that the genius of Voltaire has enriched many 
fields of knowledge. The object of the law which prohibits the sale 
or publication of immoral literature is to prevent the circulation of lit- 
erature which is hurtful to the community. To apply this rule so as 
to prohibit the sale or publication of the works of Voltaire would not 
give effect to its purpose. Differ as men may as to the views of Vol- 
taire on many questions, none can deny the great influence of his 
work in promoting justice and humanity and the reign of reason in 
public affairs. In speaking of the service rendered by Voltaire to this 
cause in the “Philosophical Dictionary” and some of his other works, 
Mr. Lecky has finely said of him that: 

“When attacking intolerance, he employed, indeed, every weapon, 
but he employed them all with the concentrated energy of a profound 
conviction. His success was equal to his zeal. The spirit of intoler- 
ance sank blasted beneath his genius. Wherever his influence passed 
the arm of the inquisitor was palsied, the chain of the captive riven, 
the prison door flung open. Beneath his withering irony persecution 
appeared not only criminal but loathsome, and since his time it has 
ever shrunk from observation and masked its features under other 
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names. [ie died, leaving a reputation that is indeed far from spotless, 
but having done more to destroy the greatest of human curses than 
any other of the sons of men.” Rationalism in Europe, vol. 2, p. 71. 
The contract sued upon was a valid contract, and no defense to 
the action upon it was proved. 
The judgment is reversed, and a new trial ordered, with costs to 
the appellant to abide the event. All concur. 





HUSBAND AND WIFE. 


It is interesting to note that the English Court of Appeal has held 
in Horner v. Bishop (1909, 2 K. B. 390), that the relation of husband 
and wife is not within the doctrine of Huguenin v. Baseley (14 Ves. 
273), so as to raise a presumption of undue influence as regards a docu- 
ment executed by the wife at the husband’s request, and to necessitate 
the obtaining of independent advice. The same view was expressed 
by Cozens-Hardy, J., in Barron v. Willis (1899, 2 Ch. p. 585) :—“It is 
also settled by authority which binds me, although text-writers seem 
to have adopted the opposite view, that the relation of husband and 
wife is not one of those to which the doctrine of Huguenin v. Baseley 
applies. In other words, there is no presumption that a voluntary 
deed executed by a wife in favor of her husband, and prepared by the 
husband’s solicitor, is invalid. The onus probandi lies on the party 
who impugns the instrument, and not on the party who supports it ;” 
and the learned Judge referred to Nedby v. Nedby (5 DeG. & Sm. 
377), and Grigby v. Cox (1 Ves, sen. 517). In Horner v. Bishop the 
plaintiff had obtained judgment against a debtor, and it was arranged 
that the debtor and the two defendants in the present action, who were 
husband and wife, should give a joint and several promissory note 
securing the payment of the judgment debt by instalments. The hus- 
band procured his wife’s signature to the note. She had no inde- 
pendent advice, but it appeared that she understood the nature of the 
document, and that she knew she was incurring a possible liability for 
the benefit of the debtor. The jury did not agree as to whether there 
was undue influence. It was held that there was no presumption of 
undue influence, so as to make it necessary to show that the wife had 
independent advice. It was for the wife if she alleged undue influence 
as a ground for avoiding the note to prove this as a fact, and since she 
had not secured a finding in her favor on this head she was liable. 
“It is impossible,” said Farwell, L. J., “now to extend to the relation 
of husband and wife a doctrine which was devised many years ago for 
other purposes, and which has never yet been applied to that relation ;” 
and later on he added: “Upon principle it is clear that business could 
not go on if in every transaction by way of gift by a wife to her hus- 
band the onus were on the husband to show that the wife had had in- 
dependent advice; such a position would render married life intoler- 
able.”—Canadian Law Times. 





A motorman in charge of a street car is held, in Riley v. Consoli- 
dated R. Co. (Conn.) 72 Atl. 562, 21 L. R. A. (N. S.) 880, not to be en- 
titled to assume that an adult on the track in the path of the car will 
remove to a place of safety upon the sounding of a warning. 
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MISCELLANY. 


FORTY-EIGHT YEARS IN CHAN- 
CERY OFFICE. 


By reason of the fact that he is 
rounding out his forty-eighth con- 
secutive year of service in the of- 
fice of the Clerk of the Court of 
Chancery, John Hough, now 62 
years of age, stands in a class by 
himself as the man who has been 
longest in the employ of the state 
of New Jersey. As an office holder 
he has survived the administra- 
tion of sixteen Governors of dif- 
ferent political faiths, running 
down in an unbroken record from 
Charles S. Olden to John Franklin 
Fort. To-day he is the only one 
living of the persons who were at- 
tached to the Chancery office 
when he entered it as an errand 
boy in 1861. 

Mr. Hough’s father was a clerk 
in the Chancery office, and it was 
through the influence of the father 
that the son entered the service of 
the state, nearly a half century 
ago, when the late Barker Gum- 
mere was clerk of the court. In 
those days the attaches of the of- 
fice were paid salaries directly by 
the clerk, who occupied the office 
on a fee basis. Then there were 
no pretentious titles for the “cubs” 
of the office. He was known as 
plain, everyday errand boy, de- 
pendent upon his good behavior, 
spry movements and aptitude to 
do odd jobs to secure the tenure 
of his place. That there is no hia- 
tus in the office-holding record of 
Mr. Hough is evidence enough 
that he measured up to the re- 
quirements of the litte official 
niche that he filled in the State 
House in the days before civil 
service classifications were known. 
Mr. Hough drew no fixed pay in 
the early 60s as the result of his 
employment in the Chancery of- 
fice. His remuneration depended 


upon how much time he could 
spare from running errands, for 
when he was not busy accommo- 
dating others in the office he was 
privileged to engage in copying on 
the “piece pay” plan. 

There were no clicking type- 
writers, all records of every kind 
being made by pen and ink. The 
youth wrote a legible hand and 
eventually he was appointed to a 
clerkship in the office, finally be- 
ing made index and search clerk. 
He has filled the latter post since 
1873. His duties require him to 
index every case that goes to a 
final decree, the work being such 
that all entries must be made by 
pen and ink. The business of the 
office is five times more volumin- 
ous than it was when he began 
work there. In 1861 the office 
force consisted of six men; now 
over thirty men and women are 
employed in attending to the 
records necessary to the equity 
suits disposed of by the Court of 
Chancery. 

Mr. Hough has had a personal 
acquaintance with all the great 
lawyers of New Jersey, besides 
knowing personally nearly every 
member of the state judiciary who 
has been on the Bench since 1861. 


WOMAS PLEADS EBB OASE. 


On Dec. 7th the Court of Chan- 
cery in this state was treated to 
the novelty of a woman pleading 
her own case, and, although she 
was not a lawyer, doing it so capa- 
bly as to win favorable comment 
from the court and from her for- 
mer counsel, whom she was op- 
posing. The woman was Rena 
Isabelle Halsey, of Brooklyn, and 
she appeared before Vice-Chancel- 
lor Walker to fight the move of 
William R. Wilson, of Elizabeth, 
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a lawyer, to get an additional 
counsel fee of $191 for stenograph- 
er’s notes. Decision was reserved. 

The case involved was the pro- 
bate of the will of Henrietta H. 
Halsey, of Elizabeth, mother of 
the defendant. 

The will left a large amount of 
property to the daughter, and was 
probated over the caveat of Louis 
H. Halsey, a son. The Preroga- 
tive court sustained the will upon 
appeal from the Union County 
Orphans’ court. 

Counsel Wilson applied for the 
additional fee, and Miss Halsey, 
who is pretty and vivacious, ap- 
peared in her own behalf in oppo- 
sition thereto. She pleaded her 
case so well that Mr. Walker asked 
her if she was a lawyer. She re- 
plied that she was not, but had 
learned some law in this case. Her 
former counsel also paid her the 
compliment that she had done bet- 
ter than three lawyers she had 
formerly retained. Vice-Chancel- 
lor Walker took the matter under 
advisement, and will decide the 
question later. 


“HOW TO BECOMBS A CITIZEN.” 





Mr. Joseph Mort Towers, nat- 
uralization clerk of the Common 
Plea scourt in Passaic county, has 
prepared and published a small 
pamphlet of forty-eight pages, en- 
titled “Up-to-Date Instruction 
How to Become a Citizen of the 
United States.” It is the best ar- 
ranged and most lucid statement 
upon the subject that we have 
ever seen, being especially fitted 
to be placed into the hands of ap- 
plicants for naturalization. It 
comprises the whole matter in a 
nutshell, and includes questions 
and answers upon the Constitu- 
tion of the United States and 
other essential facts concerning 
our country, and also questions 


and answers concerning state and 
municipal government in New 
Jersey. The work has been en- 
dorsed by various Common Pleas 
Judges, as well as by the United 
States District Attorneys for New 
Jersey. The cost of the pamphlet 
is not stated. 








AN UNUSUAL REQUEST. 

At Jersey City recently the fol- 
lowing is reported to have occur- 
red: “Judge, if you would be kind 
enough to send me to the Rahway 
reformatory | think I would come 
away a better man. I would for- 
get the influences of the old gang, 
and I want to make something of 
myself. It’s pretty hard plugging 
when a fellow keeps always with 
the same bunch, and that bunch 
is bad all the way through,” said 
Edward Giblin, eighteen years old, 
to Judge John A. Blair, in Hudson 
Special Sessions court. 

“There is no use trying,” he 
continued, “to do better if a fel- 
low keeps mixing in with the same 
old crowd, and that is just what 
will happen to me if you give me 
another chance,” continued Gib- 
lin, as he looked at the court with 
appealing eyes. “A fellow has a 
right to make the best of himself, 
and I want you to help me do this. 
A term at Rahway would separate 
me from all the old gang, and I 
take chances on keeping away 
from them myself when I have 
served my time.” 

Judge Blair was surprised at 
the young fellow’s statement, but 
he granted his request and Giblin 
will go to the reformatory to-mor- 
row. Giblin was arrested last 
Spring on a charge of breaking, 
entering and larceny. He pleaded 

ilty. It was his first offense and 
he was put in the care of the coun- 
ty probation officer. Oct. 25 he 
was arrested again on the same 
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charge, and since then he has been 
in the Hudson County Jail. If his 
behavior in the reformatory is 
proper he will get his freedom at 


the end of one year. 
NEW COUNTY JUDGF. 


Mr. Henry C. Hunt, of Sussex, 
in Sussex county, has been ap- 
pointed county Judge to succeed 
Judge Joseph Coult, Jr., who re- 
cently resigned, to give his atten- 
tion to the practice of law. Mr. 
Hunt was a member of the County 
Board of Taxation, and ex-Judge 
Coult is to be named in his place 
to fill the ad interim term. Judge 
Hunt was born at Blairstown, 
April 11, 1856, and graduated from 
Lafayette College in 1877. He 
was admitted as attorney at the 
Nov. term, 1882, and as counselor 
at the June term, 1887. He served 
as county Judge from 1902 to 1906, 
and has been President of the Sus- 
sex County Board of Taxation 
since its organization. Last fall 
he ran for state Senator. 


STATE NOTES. 


Judge Garret D. W. Vroom has 
been re-elected President of the 
Board of Managers of the State 
Hospital for the Insane in Tren- 
ton. 

Mr. James R. Mulligan has 
opened an office for general prac- 
tice in the Prudential building, 
Newark. 

The firm of Wilson, Carr and 
Stackhouse, of Camden, has been 
changed in name through the 
withdrawal of Mr. Stackhouse, 
who has entered into association 
with Harry C. Kramer, under the 
firm’ name of Stackhouse and 
Kramer, with offices at 522 Mar- 
ket Street. 

Mr. Edmund B. Randall, of 
Peterson, who was admitted to the 


Bar in June, 1907, has entered into 
co-partnership for the practice of 
law with Gustav A. Hunziker and 
Robert H. Cunningham. Both 
Mr. Randall and Mr. Cunningham 
are graduates of the New York 
Law School. The new firm will 
start with a large practice already 
acquired by the senior member. 
Their offices will be at 152 Mar- 
ket Street. 

First Assistant Prosecutor 
Thomas L. Raymond, of Newark, 
has resigned his position under 
Prosecutor Mott. 

Attorney-General Wilson has 
resigned as counsel of the borough 
of Red Banks, and in his place Mr. 
John S. Applegate, Jr., has been 
selected. The new counsel is the 
son of former state Senator John 
S. Applegate, and is the Prose- 
cutor of the Pleas of Monmouth 
county. 

Mr. C. Godfrey Patterson, a cor- 
poration lawyer of New York 
City, died at his home in Orange 
on Jan. 5, aged 76 years. Mr. Pat- 
terson was born in Ireland and 
came to the United States when 
he was seventeen. [He went to 
Elizabeth, N. J., where he took up 
newspaper work. Later he went 
to Kansas and held for a time the 
place of editor of a country news- 
paper. He returned to New York 
in 1860 and entered the Columbia 
Law School, graduating in 1865. 

Governor Fort has been re- 
elected a director of the Essex 
County Trust Company of East 
Orange. 

Mr. John S. Applegate, Sr., 
president of the Monmouth Coun- 
ty Bar Association, read a paper 
before the Association on Jan. 4 
on “Early Courts and Early Law- 
yers of Monmouth County,” 


which was so thorough and excel- 
lent that it is to be published in 
pamphlet form. 


Rees 











